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COMMENTS OF THE TOWN OF APPLE VALLEY'™S BLUE RIBBON WATER
COMMITTEE TO THE MOTION OF THE DIVISION OF RATEPAYER ADVQCATES
AN WESTERN WATER HOLDBINGS, LLC, PWOMERGER BUB, INC, PARK
WATER COMPANY AND APPLE VALLEY RANCHOS WATER COMPANY FOR
APPROVAL OF SETTLEMENT AGREEMENT

i Introduction

Pursuant to Ruole 12.2 of the Rales of Practice and Proecdure of the California Public
Utitities Comumission {*Commission”™), the Town of Apple Valley ("ihe Town™ hereby files
these additional comments based on the Blue Ribbhon Water Comvruttes’s suggested conditions to
the Division of Ratepayer Advocates, Western Water Holdings, LLC, PWU Merger Sub, Tne,,

Park Water Company and Apple Valley Ranchos Water Company™s {"Setthing Parties™) Joint
Motion for Approval of Settloment Agreement, fifed on July [, 2011 The Town has been an
aetive patticipant 1 this proceading since the Town filed its Protest on February 25, 20171 and

filed commenis on the Settfement Agrcement en budy 21, 2011,

-

{nam eftort to assisy the Town in understinding and considering the ramifications of the
aroposed merger at ssue i this proceeding, the Town established g Blue Ribbou Water
Committee CBRWUTY, which first met on April 14, 20110 The BRWC has held periodic
meelings to consider alf aspects of the proposed merger and to examineg the Town s options with
regard to s water servive providers, The Town recently maet to consider the Settfement

cement, review the information they have gathered theoughout the course of the BRW (s

evistence @ud o s a report on those findings: The very nature of munivipal function, with
perindie mestings and the peed for consensus before action necessartly means that # was very

ditficndr for the BRW 1o profler s conmmnents any sconer than nosy,

Since the Nettlement Agreoment was filed and the Town submited s comments, the
BREWE has issued its Report to the Town on Supplemental Water Acguisition Fees and Supply
Facility Feeg Charged by the Apple Valley Ranchos Water Uompany (CReport™) This Beport
contained @ number of concerns the BRWC saw with the proposed merger and with the proposed
Setilement Agreement. The BRWC included several suggested conditions 1 be sttached to the

finalized Setilement Agreement.

The Town and the BRWU understand that the Settfing Pardes sabmitted thetr propossd
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Seitlement Agreement a fow months ago and that Settdement Agreement i corrently pending
betore the Commission for approval pursian to Svoping Memo and Ruling wsued by
Commissioner Michael R, Peavey on September 19, 2011 However, as the Commission mukes
ite fial deciston on the Settlzment Agreenont in this proceedmg and wltimately on whether 1o
approve the merger proposed by the Setthng Parties, the Town and the BRWUO believe that they
have an ohiigation to make the Commission aware of the concerns of the BRWC in the event

they can assist the Commission in reaching us final decisioug,
il The BRW Report

The BRW( s Repuort focused on “supplemental fees™ that 1 discovered as a resud ol ity
review ol the proposed Settleroent Agreenient. Beeause of the nature of the BRWC as 2
wrnporary sud special committee of the Town, it did not have the oppormnity 1 review the
Settlement Agreement and discuss the Seltlement Agreement ab a convened mesting until after
the Settlement Agreement had been submitted.” Since that meeting, the BRWU has reviewad
AVRs financial records rather exiensively and discovered what it beheves 1o be av issue of the
utmost importance. After its comprehensive review, the BRW concluded that AVE has levied

riftcant cash flow for AVR.

incregsed connection fees on development projects that lead 109

o

However, despite those extra fees, the BRWC found g disconnect between the generation of thig

1 flow and AVRs position with regad

to witer rights, as these {fees are not sctually used

purchase additional watey rights,

The thrust of the BRW( s converns are that the funds collected from these supplemental
fees witl not be used o purchase water righis or mvest in the fundamental infrastruciure of AVR,
The BRWC 15 alse concerned that these adiitional funds could be diverted to investors of the
Carlvle Group™s Indrastraciure Fund either by way of dividends or by loans made by AVE Lo the
Carlyle Group, Fmally, the BRWC s concerned that the Carlvle Group will burden AVR with a
hgh level of debu as many investment banks and hedge howds have done in recent years. n Light

N

of these converns, the BWRO has put torvard seven recommiended conditions that it helreves

should e added 1w the Sewdement Agrecment in order o mere fully protect cusiemers who are

¥

dependent on waler service from AVR and whe deserve te be treated fairly and be protected

FAgain, given the nanwa of Bow a mnmieipal commiites fheofiony compeents sonid net besubmitied in the offical
pe frme sot foreomuients m this progesding
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from corporate interests that are extensively represenied i this proceeding,
FHi. The BRWC s Recommendstions
The BRWC s recommendatioms are as {oHows:

e Within one year after the cash s received by AVE from the collection of

Supplemental Water Acguisition Fees and Facility Fees, those fzes must be used
o purchase water rights or invest it backbone level phlant and equipment. Such
acguisinons should not add o the rate base of AVR; honwever, the repavment of

fees to customers would add to the rate base ol AVER.

AV shall determine the smount of previousty collected Supplemental Water
Acopusition Fees and Supplics Facilities Foes were invested in Water Rights and
plant and couipment that were not included 1 the AVR vate base at the time of
acquisivon. To the extent were not invested 1o such assets, AVR shall invest such
foncs within the fst vear after the merger s effechuted. WAVR used the
previously enllected cash for other purposes, it shall ratse addidonal vash from
Carlyle Group's nfrastracture Fund to replace the funds that have been used for

other purposes. The Carlyle Greoup shall have one year from the effective date of

the merger o replace the funds that have been diverted,

& Apy water rights that are purchased with Supplemental Water Acguisition Fees or
any of the waler nghts carrently owned by AVR shall not be sold or used as
coilateral for any loan of AVR, the Carlyle Group™s Infrasiroeture Fand oran
affiliate of thuse entives, Should AVER or s successurs file {or %‘.ﬁar‘skrupuﬁ}g such
water rights shall be assigned o the Town for a stipulated value of one dollar
(5 1.00) and shall not be an asset to be distributed 1y the course of the bankrupicy
procecding. In the event that such a scepario 18 foond 1o violate the laws of
ba’ﬂ'tks‘uptﬁ;}-‘, the Town shall be granted the Braunght of retusal to purchase any
water rights for a cost that shall be agreed upon in the course of any bankruptey

mroceeding.
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#  AVR or its successor shall not be able to lease water rights from gn affifiate of
ANVR or the Carlyle Group, the Carbvle Group™s Infrastructare Fund or any

sceessor 1o such fund.

#  The ratio of debt to total asset value of AVR shall not exceed 0.6 at any tine
afier the merger. The advanced credits and any other deferred credils shall be

peated as debis for the purposes of this caleulation.

¥ AVR orits successor shall oot guarantee or be a borrower on any loan that

ireverlves entilies other than AVR.

e bnthe event that AVER or the Carlyle Group or the Carlvle Group Infrastracture
Fund or any suceessor @ any of these entities should decide 1o sell or otherwise
divest itsell fully ol AVR, the Town of Apple Valley shall be granted the option

of first refusal to purchase AVR for a fair marker value,
iY. Conclusion

For die veasons stated above, we strongly urge the Commission w reguive the
aforementioned Conditions recommended by the Town of Apple Valley’s Blue Ritbon Water
Commities 1o be added 1w the Settlement Agreement before it considers approval of the

Settlement Agrevment,

DATED: Qutober 20, 2011, Respectinlly subordtted,
BEST BEST & KRIEGER LLP
By

£.
Tohndf Brown

Counsed for Town of Apple Valley




PROOF OF SERVICE VIA EMAIL

I the undersigned declare that I am a resident of the State of California and over the age
of eighteen years, and not a party to the within action; my business address is Best Best &
Krieger LLP, 3750 University Avenue, Suite 400, Riverside, CA 92501. On October 20, 2011, I
served the within document:

COMMENTS OF THE TOWN OF APPLE VALLEY’S BLUE RIBBON WATER
COMMITTEE TO THE MOTION OF THE DIVISION OF RATEPAYER ADVOCATES
AND WESTERN WATER HOLDINGS, LLC, PWC MERGER SUB, INC., PARK
WATER COMPANY AND APPLE VALLEY RANCHOS WATER COMPANY FOR
APPROVAL OF SETTLEMENT AGREEMENT

I hereby Certify that on October 20, 2011, I served a copy of the above documents on all
known parties to Proceeding A.11-01-019 by e-mailing a copy to each and every party named in
the official service list for this proceeding at the following email addresses:

debershoff@fulbright.com; mmattes@nossaman.com; PeterAllanEsq@gmail.com,;
scici@aol.com; chucksmith13@verizon.net, tom hoegerman@avusd.org; bill@lomac.com;
charity .schiller@bbklaw.com; sel@cpuc.ca.gov; piero.dallarda@bbklaw.com,;
john.brown(@bbklaw.com; barbara(@clarkfork.org; george.b21@verizon.net;
bryan.lin@carlyle.com; leigh@parkwater.com; dougpluta@saeinc.org; wilson.so@saeinc.org;
rschmidt@bartlewells.com; jrc@cpuc.ca.gov; Iwa@cpuc.ca.gov; dug@cpuc.ca.gov

I am readily familiar with the firm’s practice of collection and processing correspondence
for mailing, as well as the practice of processing email correspondence.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on October 20, 2011, at Riverside, California.
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