
BEFORE THE PUBLIC UTIUTlES COl'\{MISST()N 

OF TUE STATE OF CAT.IFORN1A 

Application of \VestelT, \\later l·lolding::;, LLC. : APPLICATION 11--01-0 l 9 
P\VC 1Vkrg:cr Sub, Inc., Park \Vatcr Company (U j 
134 \V), anJ Apple \/alley Randws Wnt:.::r / (Filed January 2 J, 2011) 
Company (U-346,W) frn· Authority fi.ir V/¢s.t<.':m / 
\Valer Hoh:lings, LLC to Acquir¢ and Control Park / 
\Valer Cornpan_y and Appk Vall~'.'.)' Ranchos \Vater ! 
Cornpany. ··············- ... .I 

COi\l\Hi.NTS OF THE TOWN OF APPLE VALLEY'S BU)E lUHBON \VATER 
CO\-lf\HTTEE TO THE \IOTiON OF THE OJVJSION OF R_;.\.TEPA't'ER ADVOCATES 

AND \VESTERN W:\TER HOLDINGS, LLC P\VC :VI ERGER SUB, INC.. PARK 
\VATER CO[VlPANV AND APPLE VALLE\' RANCHOS \VATER C(}fVIPAN\' FOH 

/\PPR.OVA[, OF SETTLEMENT AGREL\:IENT 

October 20, 2011 

.John E. Brown 
Piero lhllardn 

BEST BEST & KRIEGER~ LLP 
for Town of Appk Valk•y 

3750 Lnivcrsitv Avenue 
Riverside, CA 92502-1028 

Telephone: (95 ! ) 686- ! 450 
facsimile: (951) 686~3083 

John.H.nn\ miibbkhrn,1.:oin ............................... 
1.~!eroJhllhtnln·•dbhhbw,c:qrn 

C!rnrhv,:-;rhilkr/(lbbkbwsom ·~·~~~··-



CO'.\ll\lENTS OF THE TO\VN OF APPLE \:'ALLE\rs HLLE RIBBON \\'ATER 
COMJ\UTTf'.F Tt) THE MOTION OF THE: DIVISION OF RATEPAYER /\.DVOCATES 

AND \l'ESTEUN \VATER HOLDINGS, LLC; P\VC ?vIFRGER SUB. INC, PARK 
\'\'ATER COl\'lPA.N\'. AND APPLE 'VALLEY RA.NCHOS \VA TER COMPANY FOR 

APPROV.A.L OF SETTLEMENT AGREE!VlENT 

L Introduction 

Pursuant lt) Ru k 12 .2 of the Rules of Practice and Procedure of the California Public 
Utilities Commi:,sion {''Commission"), llle Town of Ap1:ile Valley (''the Town") hereby filts 

thcs.e additional comm ... ~nrs based on the Blue Ribbon \Vate:r Cm1nninet:'.:-5uggcsted 1.xmdiuons to 
i- --- D '-.: ---' - · --r l) ---.,, ··, ''"', ..., 1, .,., ---t· ,-- \•: --,--• -, • ·\-.: ,-__ t· ,_ H ·· 1-1· ,~c i· ! ,.-. !'\i '{--"·1-, . .,.., · .,;; ·r 1·, ··· bl<: lV1S101! (h :--.ctt1q:'ldyd n( ,u1 .. d <.;-S., ·vi.:;"1:.:.-Hl ·fd t.:-f . d <. Hls,.,, ... . A .. -, - ,-y . :V U 6 c.l ... U }, 11_,_,, 

Pmk Water Company and Apple Valley Ranchos \Vatcr Compm1y's C-Se!tllng hrnies") Jnint. 

!\/lotion t(1r Approval of Sc:ttlcrncnt Agreement, fik'.d on July I, 201 L The Town ha!-1 bcl~n an 

a-..::tivc participant in this pn:.,cccd ing since lhe Tmvn filed its Prntest on Fcbn.1<1ry 25, 10 J 1 and 

filed ..-:onrn1u11.s on the Sc:Lilemrnt Agreerrn::nt dn Jul)· 21, 20 ! l . 

In an ..:;J-t;:.irt to :issisr fl1c ·rown in undcr~tanding and cunsidcring the ramifi,,mions of the 

proposed merger at issue in this proceeding, the Tmvn established a Blue Ribbon \Vate:r 
Conunittcc (''BR\VC"), which t'ir~;t met on April f 4, 20 l l. The BJ{ WC: has held periodic 

meetings to ton5-idcr all a~;prcts oftlic propos,xl nk:rgcr and to examine the Town's oplions \\ilh 

regard to its "Nater scrvii;::c providers, The Tov,·n recently m(:t to consider the Seulunent 

Agrccnwnt, rC-VlC\V tl1,~ infi.ffmation they have galhcrcJ tlKoughout the cnur:~c of the BR.WC's 

csisl(.T1cc and to issue a report on those findings. The Ycry nmurc of muni..:ipal function, \Vith 

1::ii.::riodic n1eetint!.s and t.he nt,ed for consensus bt,1(JTe action nccessarilv muix1s that it \,tb vcrv r.... ,,, .... 

difficult for the BRWC lo proOer itS conrrntTits any sou11<.:r than nn-1.-v. 

Since the: Settlcnwnt Agreement \'-iib filed ,md the Tu\Vn :"ubmiHd it:; comments, dk' 

BR WC has issued its Report t.o th<.': Town on Supp!emt•ntal W,:H.rr Acquisiti{m }\:es and .Supply 

F;1ci1ity Fees Charged by t.he Apple Valley RandJDS \Vatcr Cnrnpany ('Report'). This Report 

contained a number nfconctrns the BRWC Sa\\' \\'1th the proposed mcrg1.~r and with the proposed 

SctUcrnenr /\grccmcnt The BR.WC included several suggested conditions m he ~Ht<Khtd to the 

finalized SeH!en,enl Agreement. 

The To\vn and the BR \VC mH.:kr:-;tand th;H the Settling Panies submJttcd th6r propt..,s-::'.d 
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Settlement Agreeinent a fo\v months ago and that Seulernent Agreement is currently p,~nding 

befi.wc the Cornrnis~oion for :J..pproval pursu,,1m w S.:oping tv'lerno and Ruli11g issulxi by 

Connnissioner J'>'lichael R, Pct'.vcy on September 19, 2011. Uo,vever, ,,s the Commission make:S 

its final derision mi the Settlernerit Agrel".rncut in thi:~ procecdhig and ultinwt,-Jy on \vheth<.:.~r to 

appr<we the merger prnposcd by the Settling Parties, the Town and the BR \VC ht:cli,'.VC that they 

have an obligation to 1nake the Comrnission mvare of the concerns of the BR \\/C in the event 

they can assist the Cornmission in reaching its final dc,;isiorm. 

H. The BRWC Report 

The BR \VC's Report focus.ed on >n.ipplemental fee:-;'' that it. di"covered as a result tlf its 

review· or the proposed Settlernent Agreement. Btcausc nf the nature of th..:: BRWC ;is r! 

wrnporary and spccia! Ct)mmittcc of the TO\Y!1, it did not have the opportunity to review lht' 

Settlement Atrreement and discuss the Settkment /Hn-eernent al. a convened meeting nnti! afrer ..... . . .. . . -
the Sett lenient /\urecment had been submitted. 1 Since that ml'.ctirrn. th<.'. BR WC ha~ rcvii:i,ved -
A VR \; financial records rather extensively and discovered ,vhat it believes to be an issue of the 

utinost impommcc. After its torriprchcnsiv<.;~ 1·evic1v,. the BRWC conc1udcd that A VR has levied 

incn::nscd connection fee~: on di.::v(:Jopn1i;.:nt projects thut k'ad to significant cash flow fbr i\ VR. 

!Iowever, despite those extr;1 fees, the BR WC hJund a disconnect bet,veen the generation of this 

cash (fo\Y and AVR's position with regard to '<Vater right.\ as lhese fees are not actually used tu 

purchase additional water rights. 

'fhc thrust ofthc BR \VC's concerns are that the h!mh t:ullectcd Jion1 these suppkrnental 

fc<::s \Vil l not be used to pure has<: water rights or irrvcst in th<: fi.rnda111cnh1 l infrastn1ch,r<: of A VR. 

The BR.WC is a!so concerned that thest additional funds could be diverted to investors of tlw 

C:i:.lrlylc Crmup's lnfraslni.c.tun.:: Fund t'llher by \vay of dividends ur by klnm: mai.k by /\\/R to th;;: 

Cr:rlyk Croup. Firrn!!y,. the HRWC is concerned that the Carl.;de Group 1vill burden AVR \,ith a 

high level of debt .. as many investn1<..~nt banks and hedg,~ fumb have do,ie in rec~~ru years. ln light 

uf thc.',e o::mic:erns. tho:: B\VRC has pm fr.in',· ard seven recornmended conditions that it befa~1,es 

sh>tlid bt.> ,H..kk:d to r.he St'ttkrncnt A .. grccnK'!lt in order to 1.non: foHy protect cu;-;to:ncrs who ,:r1,.:: 

ckpcndcnt on v,-.::ikr savice from AV R and who deserve to be trc:attd frtirly and be protected 

: .A~-rnir1:. gi·;.'el1 tbl:" n~Hure -:)f h{r1t.: ;; n1nn:.c-Jp~1I .. ;ornnntfee fl:.n~;t3onsi Gon1roents. C{HJ~d not be :>tib..;:Hith.:d in the -.J{fici-t.d 
tinH: fo1rne Sd fr,r c:omtrn:.tit~; in thi~ pn:>GT<':dim:,. 
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from cnrporntc interests that are ,.::xknsivdy rcprcsenk:<l in tllb proceeding. 

BL The BR\\'C's RewmrnendtHion.s 

The BR\VC's recommendations. an::. tlS fo!lO\VS'. 

1(11, \\\thin one year atkr the cash is n.>.cci1ied by AVR from the collection uf 

Suppkniental \.Vater Acquisition h,es and Facility Fees, ththC foes rnust be us<:.d 

to purchase \\.'clter rights or invest in backbone level pbnt and equiprn(:r1L Su.:h 

;wquisitions should not add tu the raw bast::, of/\ VR; lH:;\vcver. th-e rep<iym1.~nt ()f 

fo:c.s to custon1crs yvould add to the rate base orA VR. 

qll A. VR shall dctt:rminc the amount of prcvious!y col kctcd Supplemeni...i I \Valer 

Acquisition Fees and Supplies Fadlitics Fees 1,,ven: invested in \V.iik:r Rights and 

plant and (:q11ipment that \Vere not i1Kluded in the A VR rate base ::it the time of 

:.,cquisidon. To the extent were not invested in such ,hscts . .AVR shall invest SlKh 

fund~ within the first year uJ.h::r the merger is d1t'z:Hwted. !J A VR used 1hc 

previously collected ca:~h fr.H' other purposes, it r,hall misc ,,ddJLiona! cash from 

Carlyle Group's !nfrastn.1cturc Fund to repla~:e the fimds that have htcn used for 

other pmro'3es. The Carly],.'.'. Group shall lwvc one yc.ar tiom the cffc-ctive date of 

the rnenH:r to n::ntace the funds that have been JJ,,;erted, ...,,., .~ 

"' Any \Vatcr rights that are purchased wilh SuppknK'ntal Water Acquisition L:cs or 

any of the water rights currently oV,·ncd by AVR shall not be sold or used as 

colh1tcral for any loan of i\VR, th0 Cal'!y!c Group's lnfraslruu.ure Fund or an:r 
afnlink oft!wsc entities. Should A VR or irn suci::t:ssors file for bankruptty, su<:h 

water rights shall be Rssigned to lhe Town for a :s!.ipubtcd va !uc nf one dollar 

(S l .00) and :~hall not be an asset to be distt·ibmed in th,: eours,: of tbi:: bankruptcy 

pnJi.::etding. In the ev(:nt that such a stt.:nario is found to vioh1tc th1;., lm·'>·>. of 

bankruptey, the Tt)\Y!1 shalJ be granted the first right of r,;;fiJs?d to purchase any 

w·ater rights frJr a cost that :;;ball be agn:::ed upon in tht: cr.lurse of any bankruptcy 

proceeding. 
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"" i'\ VR or its ~mcccssor shaH not he ub!e w lease water rights from :m affilh1te of 

A VR or the Carlyle Group, the Cadyk Uroup 's lnfnistrucrure Fund or any 

suc.cessor to such fund. 

JJI The ratio of debt i.o total assd value of AVR shi1l! not exceed 0.60 at any time 

after tbe rrit:rgt:L The ad\',HKed credits and any other deferred L'.n.:dib s.hal! be 

rreated as Jd)t:- for the purposes of this calculation. 

;j AVR or its successor shall not guarc:mtcc orb,~ n t~olTO\\.\;-r un any ioan that 

involves entities otlk~r than A VR. 

$ ln the event thai: A VR or the Cariyl<.': Group or the C:,1rlylc Croup !nfrnstructurt; 

Fund or any sueces:-or to any of these entities should decide to i3d! or olherwisc 

dive~,t itself' fu! l_y· of i\VR,. the Tmvn of Apple \/alley shall be granted the option 

lV, Conclusion 

For tht reasons slated above, v,1.: .,;trnngJy urge Uw Commission to require the 

:dbn::menfamcd Conditions reconm1ended by the To,rn of i\pp!e Valley's Blut Ribbon \Vat<..;r 

Commithxr w be added to the S.;;ttki-nent Agrecmem bdixc it considers approval of tlw 

Settlc1ncn1 Agrc1:mcnt. 

DATED: October 20, 2011. R(~spccr.fully subrnitted, 
BEST BEST&. KRIEGER U.P 

By: 
Johnl: BrO\vn 
(\)unsc! f,Jr Town of Appk Valky 



PROOF OF SERVICE VIA EMAIL 

I the undersigned declare that I am a resident of the State of California and over the age 
of eighteen years, and not a party to the within action; my business address is Best Best & 
Krieger LLP, 3750 University Avenue, Suite 400, Riverside, CA 92501. On October 20, 2011, I 
served the within document: 

COMMENTS OF THE TOWN OF APPLE VALLEY'S BLUE RIBBON WATER 
COMMITTEE TO THE MOTION OF THE DIVISION OF RATEPAYER ADVOCATES 

AND WESTERN WATER HOLDINGS, LLC, PWC MERGER SUB, INC., PARK 
WATER COMP ANY AND APPLE VALLEY RANCHOS WATER COMPANY FOR 

APPROVAL OF SETTLEMENT AGREEMENT 

I hereby Certify that on October 20, 2011, I served a copy of the above documents on all 
known parties to Proceeding A.11-01-019 by e-mailing a copy to each and every party named in 
the official service list for this proceeding at the following email addresses: 

debershoff@ful bright. com; mmattes@nossaman.com; Peter AllanEsq@gmail.com; 
scici@aol.com; chucksmith l 3@verizon.net; tom_ hoegerman@avusd.org; bill@lomac.com; 
charity.schiller@bbklaw.com; sel@cpuc.ca.gov; piero.dallarda@bbklaw.com; 
j ohn.brown@bbklaw.com; barbara@clarkfork.org; george. b2 l@verizon.net; 
bryan.lin@carl yle. com; leigh@parkwater.com; dougpluta@saeinc.org; wilson. so@saeinc.org; 
rschmidt@bartlewells.com; jrc@cpuc.ca.gov; lwa@cpuc.ca.gov; dug@cpuc.ca.gov 

I am readily familiar with the firm's practice of collection and processing correspondence 
for mailing, as well as the practice of processing email correspondence. 

I declare under penalty of perjury under the laws of the State of California that the above 
is true and correct. Executed on October 20, 2011, at Riverside, California. 
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